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STATEMENT OF JURISDICTION

TheThe jurisdiction bthisThe jurisdiction bthis Court iF he jurisdiction of this Court |
thisthis is an appetiis is an appeal offanal judgmemnof the United Stas District Courtdr the
DDiDistrictDistrict of Florda, which had jusdiction in this crirmal action pursuanbtl8
U.S.CU.S.C. 81623U.S.C. 81623Final judgmat was entered ondibber 28,).S.C. 81623Fir

Defendantiied a timely naice of apgeal. [R. 156 157].
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STATEMENT OF THE CASE AND FACTS
A.  Course of Proceedings and Dispositions Below.

Terrencd&errence MatthewBerrence Mattbws was indicted ofpril 24, 2003 on oneau
toto distribute five kilograms or more of cocaine, in violation of 21 U.S.C. 8846. [R.
1].1]. He was released on an unsecured bond and ehiteiéel wasrelease on an msecued t
1111, 14. Subsquernly, he was clargedby a sugrsedng indictment with the same
cocaineocaine offensena with two counts ofntimidating witresses in violation of 18
U.S.CU.S.C. 81512(b), [R. 87], and he again entered a plea of not gRil§0]. The court
deniedlenied the Govemments malenied the Governemts motion talenied the Go
indictment [R. 94].

MattheMatthewdMatthews mowlatthews moved to exclude wiretap audio recordin
delaydelay lelay by thdelay by the Government in sealing such recordings. [R. B&E
denied Matthewslenied Matthewsmotion to suppress the intercepted weried Matthewsn
76].76]. He als@6]. He also mved to suppress evidenfrom two siures and6]. He also r
ofof whichof which had been nioced by thef which had been noticed by the Government a
8484, 92, 110]. Me magistratgudge recommended th&4, 92, 110]. The magistrate judq

fruitsfruits of a 1997 seimre be grated, [R. 123,* but t but thebut the district cotrsubse

! The docket sheeteflects The docket sheeteflects th The docket she

RecommadatRecommadatidRecommadatiorRecommadation concerning thecceptance



deniedlenied the motion. [R. 135, 143, denied tle motion. [R. B5, 143; R169 - 11-4] .2 The
motiormotion to suppressotion to suppreghe fruits of a 199hotion to suppredke fruits of a
-- 11-21]. Matthers then moved inrhin- 11-21]. Matthews then moved in limineltl-2
impropemmproper under Fed.R.Evid. 404(b). [R. 133]. TOm&riimproper under Fed.R.Ev
rulingruling on that motin, [R. 169 - 2]later denied threling on that motion, [R. 169 - 2],
finallyfinally overrded Matthewsobjectioriinally overrded Matthewsobjection to the 199V
171 - 70-71].

MatthewdMatthews also fild aviatthews also filé a motion iMatthews also filed a mo
conversation betves two testifyngconversation betvea two testifymg alleged co-conspitor
party, in which the other twaarty, in which the other two individuals discugsady, in whit
tharthan was chargedecstasy. [R.than was chargedecstasy. [R. 130]. Tle district court

andand denied it in parfR. 13%nd denied it in parfR. 135; R. 168nd denied it in part.

RecommadatiorRecommendation actually relates to Becommadation actuallyelates t

seizure.

> Subsequently, Matthews filed motions in limine to exclude evidSutesequently, it
toto the 1997 seizure, [R. 136, 137, 138], which the tlisthe 1997 seizure, [R. 136, 13
governmergovernment annaced that it had dead nogovernment announced that it had

to that matte [R. 170 - 45].



powepower pellets, bthepower pellets, by the case agent further caused an addinovei pel
mistrial, which the distat court denied. [R. 16891-93].

TheThe cause phe cause procé&de cause procded to trial commencing July7, 2(
conclusiomonclusion of the trlaon July 11, 2003the jury bunconclusion of the triaon J
countscounts. [R. 149; R. 1787].counts. [R. 149; RL72-87]. The disict court sentered him
oneone and concuone and concurrent sentenoe and concurrent rsiences of 120 mm
$25,000.0825,000.00 fin$25,000.® fine and D years supervied releasgR. 155, 156 R. 17.

Matthews is incaerated. This agal follows.

B.  Statement of the Facts.

TheThe evidence ifihe evidence in thisase consisted of thestimony of he evidence
dealerdealers who hatkalers who had madealers who had made plea agreements witl
sentencesentences, and wlalso all had sentemeeduction motins pendisentences, and
trial trial, as welltrial, as well as the taal, as well a the case agent abh@o police off
MatthewdMatthews in 1991. Special Agent FMatthews in 1991. cial Agent Fn
Administratioldministration testifieAdministration testified th&dministration testified
Jacksonvilldacksonville cocaine disiiacksonville cocaindistributiJacksonville cocaingisti
calls intercepted ypwiretap.calls interceptely wiretap.[R. 168 - 75-98; R16%calls intercej

interceptedtercepted calls on one telephone linercepted callsn one telephone linaelmost :

3



almosalmost 1,50@lmost 1,500 dbkalmost 1,500 dbs intercepted on third line, Orochea
voice was on one call. [R69 - 12-14].

HeHe testified thateHe testified thatme of the last to coopste oHe testified thatwe
investignvestigationnvestigation, Faell Alston, waghe person who idefied Matthews ac
onon that one call. H. 169 - 15-16, 2&8-29]. Despdn that one call. [R. 169 - 15-16, ~
personallpersonally identified Matthews/oice gersonally ideriied Matthews voice on 1
arrestarrest, [R. 168&rrest, [R. 169 - 12-14], Orochena also concardedt, [R. 16912-14], Oro
informationnformation th& Matthews voinformation th& Matthews voice was omformatio
[R.[R. 169R. 169 - 30-31] Additionally,neither Mathewshame ndR. 169 - 30-31]. Addition
toto him during the trial appedre him during the trialappeared on lawo him during the
reviews of nterceptel converstions. [R. B9 - 29-3(Q.

Alston Alston, who had pleéliston, who had pkkguilty to a cocaeAlston, who had ple
forfor cooperation whfor cooperation with a reduced sentence and a Fed.R.Crim.P. 35 ¢
motiormotion pending athe time of Mattews trial, testifiedthat he was motion pendit
establishingstablishing a suppbfestablishing a supplyf cocaine to a grquof individualest
50-64].50-64]. He testified that he had obtaib8eb4]. He tetified that he had obitaed coc:
eighkeight years areght years and obtaidecocaine from Matthews on awgle of occasionsei
64-66]64-66]. H&4-66]. He said that he had discussed cocaine with Matthews after beil

toto him by one James Brown, who he claimado him by onedmes Brownwho he claimséc

4



68].68].68]. Alston then testified that he obtaie&fl Alston then testified that he obtainec
inin 1999 and 2000, alwa at Browns house, and that theantiin 1999 and 2000, always
between fivbetween five and ekilograms, bubn one occasiobstween five and iekilograi
70-72].70-72]. He als testified that he @e contacted Mat&é70-72]. He also testified tha
himselfhimself, but tht thénimself, but that the ankilogram purchased eadtly him and Bro
[R.[R. 169 -76-79]. Alston said he purchafied169 - 76-79]Alston said he purckad that co
househouse, and that thepuantity involved washree kilogramshouse, and that the quidy invo
howeverhowever, then tésied that th@owever, then tésied that the preously describednéh
transactionsansactions weractually two searate transacnstransactions were adlly two s
hehe supplied cocamto Matthewke supplied cocaine Matthews ihe supplied cocamto Matt
abouabout fivebout five time during 2000 at the ebf one or two kilcsbout five time during
for three kilos. [R. 169 89-92].

TheThe Governmat used Alston to intragte a recording andang he Government
interceptedhtercepted telephone call between him and anotinéercepted telemne call b
whwhichwhich they discussed dealingpower pellets, a slang term fahi
methalenedioxyethamph@aminenethalenedioxymethamphetamine (MDMA), alswmivn as ¢

12]:2 Alston Alston acknowl! Alston acknowledged that the reference during his conver

® This e This evidence wasubject to a otion in limine andfurther objectbn Thi

becauskecause theecause the statemts contained on thage were not in ftinerance dieca

5



wasvas to poweras to power pellets, ambt cocainewas to power pellets, and not cocaine
calling Sa-Ous, who Alston testifid he understood toean Terrence Btthewscalling Sa-(
[R.[R. 169 {R. 169 - 111].Alst[R. 169 - 111].Alston also testifig¢ to an intercepteelepho
MatthewsMatthews, whicMatthews, whiclthe Governma introduced, in wich héMatthews,
discussediscussed and agreepordiscussed and agreegdon a per kilogramrice of cocaine
[R. 169 - 11420].

WhileWhile serving higvhile serving hisentence, Alstoreceived lettergdm Matthew
124-56]124-56]. He tdaffied that d24-56]. He testified that orl24-56]. He tdadied that
gesturesgestures and that others canmunicated to hinthat he shouldestures and that oth

thathat Matthews wdhat Matthews was nahvolved in the caspiracy. that Mattlews was n

conspiracgonspiracy anden, irconspiracy and then, in light of the district cosiruling that
shouldhould be redactethat the redacte@aversation was isleading and oshould be reda
becauskecausebecause it tmecause it might appear related to the charged conspira
pellets pellets conspiray between Alsbtn and Moaoe. [R. 168 - 6-73]pellets conspiracy
rulingruling, Maruling, Matthews hen ruling, Matthews lien requested that #&ny portiol
admittedadmitted, thentiretyadmitted, thentirety of it fould be admitted [R. 168 - 73; R1
districtdistrict court recognizedistrict court reognized that Matthesvcontinued his objéon
anyany portion of thiarecording, but wa stuck makingny portion of thiarecording, but

ruling that at leat a portio of the recoding would be admitted [R. 168 - 73
6



TheThe letters to Alston inquired whether he Whs letters to Adton inquired whethdre \
whethewhether he wadying on anyonehether he was lying on anyne toget timewhether he
in prison becausefmthers lying. [R. 169 - 12-56; Govt. Exh. 14, 15, 16, 17].

AlstonAlston possessed a guAldton possessed a gunthe tiAlston possessed a gl
enhancemeahhancement icalculation of his sgencinggnhancemenh calculdion of his sent
onene of the last in theas®ne of the last in thease to cooperateith the Governrant. [R. 1¢
facedaced a ten year minimumandatory sentence and a maxmof life on eactaced a ten \
twotwo counts with whichhe was charged. [Riwo counts with which he was charg
furnishedurnished Alston aéd.R.CrimP. 11 profferdtter, but at lurnished Alston a Fed.
nevenever mentioned Matthews[R. 169 - 179-80]. Aever mentiord Matthews. [R169
ovemver 400 kilogramofover 400 kilogram of cocaine. [RL63ver 400 kilograrms of cocaine
monthsmonthsmonths, [R. &9 - 53], followng anonths, [R. 169 - 53], following a Governm
himhim to be serencel to less tlan the235 maiths minimuhim to be sentenced to less tf
under the sentenog guidelines. [R. 1%- 188-94].

AtAt the time oMatthewstrial, the Goverment had filedAt the time oMatthewstrial, t
ofof hisof his sentence undEed.R.CrinP. 35 andf his sentence under Fed.R.Crim.P. 35 ¢
sentenceentence reductimecommadation to theentence reductiorecommendation to the
169169 - 194-98]. MRer beind 69 - 194-98]. Rer being transpoed from the Breau of Pris

AlstonAlston wag\Iston was housed Atston was housed #te same sail jail with theremair



[R. 169 - 175-76]Alston also aditted that his real mae is FarrélJackson,
acknowledgedcknowledged incorstiencies with his gndacknowledged incorstencies with t
hehe met Matthews and admitted that heleadhet Matthew and admitted thaéne hadhe
Haitian cocaine sowge that he used. [R. 16902-10].

Jamesdames Brown, serving a 168-month sentdaigees Brown, serving a 168-mbrset
andand with and with a Rule 35 motion pendingat with a Rule 35 motion pending at the i
meimet Matthewsat a gambling hoasin Miami. R. 169 - 236-43].Brown tenet Matthew:s
thathat he obtained cocaine from Alston to sell to people from Jacksattmatiae obtained ¢
244].244]. He testied that he and Alstogot cocaine fronMatth244]. He testied that he &
fourfour times dbur times at Bown s house. [R. 169 48-50]. In confast to Alstonsfour tir
BrownBrown said that therst cocaine trasaction with Matthgs was 10 to 15 &rown said tl
inin 1998 or 1999 1998 or 1999, that the remaining transactions were 10 kilograms ¢8€
greatest amount inveéd was 18 or 22 kilgrams. [R. 169 - 251-52].

Inin his plea agreement, Brown obtained la kis plea agreeemt, Brown obta
predicate@redicated on his having been involved with betvpeedicated on his hawy been iny
[R. 170 - 13-14]. Brown testified that during his proff&., 170 - 13-14]. Brown tedied that d
hishis involvement inundreds dfis involvement ithundreds of kilos, thae actually hasold tr
of cocaine and that cocaine and thathe Governmetrcould have provedohcocaine and th

forfor whichfor which héor which he was charged and sentenced. [R. 170 - 15-17, 20, 22]

8



thathat he scored at ttit he scored at the highest criminal hidtoay he scored at tingghest ¢
mandatorynandatory sentence of 20 yewmndatory sentence of 20 yearsandatory sen
classifieatlassified as a career offender, but that he was indtessified as a caer offenderb
hadhad a Rule 35 sentemceduction motin pendingad a Rule 35 sentanceduction modin pe
26].26]. Brown acknowledgedat in the absence @ U.S.S.G. 85K126]. Brown acknov
minimunmminimumsentence under theidelines would haveden 262 months. [R. 170 -
45-46]45-46]. He also acknowledged that he had been housed prior to Matihe/S-46]. He
with Alston, Moore andanother tstifying conspirata. [R. 170 - 4748].

YetYet another consptorYet another conspiratofet another conspirator, Antonic
agreemerigreement #h the Governmnt for conspiring to idagreement with the Gove
cocainegocaine, and wasentenced to a terai 188 months bugt the ttocaine, and was s
RuleRule 35 sentencedaction motion pendg. [R. 170 - 6Bule 35 sentence reduction
thathat during pretrialelease he had tes positive fathat during pretrial release he had te:
failedfailed to appear for a reiyed urinalysisfailed to appearoir a required uringsis. [R. ]
soldsold crack cocairs®ld crack cocainend powder cocainehich he had gottefromsold cra
James Brown, from 1998 untildarrest in 2001. [R. 17069-71].

AustinAustin said thatAustin said that Brown hadstin said that Brow had
transactionsansactions witinansactions with ltthews itransactions with feltthews in the ac

thathat hehat he observed Maews furnisthat he obseved Matthews fumish JasonMoore ab



gamblinggambling house. [R. 170 gambling house. [R. 170 6779, 81-82].gambling h
priorprior prior to arprior to and during Matthewsdrial with other testifying conspirators ar
housethoused at the federaburthouse lock-pwith some of themhoused at the federal cou
saidsaid that he knesaid that he knew Miews by the nimame Say Jackandsaid that he kne
informednformed him that Say Jackreal name was Terremermed himthat Say Jack real
Jasodason Moore, anothéestifying cospirator, adntted tJason Moore, anothé¢estifying
sosomesome of his associates but before his arrest, he was concerned trsdnoghef his
cooperateooperate againsirhcooperate againsirn and so arraged focooperate againsirn al
of those indicted andade on bond, ShawRichardson, restithgof those indicted andde on b
wifewife and his daughter beife and his daughter being woundagte and his daughtd
receivedeceived an enhaement ofeceived an enhancemento$ sentencing gdelines for ok
170070 - 12526],170 - 125-26], he as never prosecut®n state chargesgarding th&70 - 12¢
170070 470 - 128, 201-02]. HE/O - 128, 201-02]He was chargedith conspiracyo distribt
mommoranore of cocaie, [R. 170 - 12@-1], pled guiltyto conspiracy tadlistribute cocaimor:
andand MDMA and ultinately was seehced oand MDMA and ultimately was seeticed on t
1515 to 50 kilogramsfa@ocaine. [R170 - 120-21, 124, 12%6]. Moore wasne of the

lastast idast in the investigation to cooperate and had made a plea agreemkastfiortae inve
toto 50 kilograms db 50 kilograms o€ocaine, despiteaving dealt sonvehere between 20ar

kilogramkilogramskilograms. [R 170kilograms. [R. 170 - 204-06]. Despite his obst

10



downwardlownwaid adjusment fa accepance ofresporsibility,* and at the timef Matthews
trialtrial, the Government haahl, the Goverment had fileég Rule 35 sentenceduction mot
remainedemained pendingremained pending. [R.170-127, 129-30]. Atthe time of gk
months. [R. 1D - 128].

MooMooreMoore said that he met the Defendant, who he knevbag Jackloore sai
Ough, Ough, in 1999. [R.170Qugh, in1999. [R. 170 -33-34]. He ta#ied that he ob
cocaine from Matthews in early 2000, another two kilograms Matthews a few
monthsnonths later and anothmonths later and another two or thremths later ashanother t

[R. 170 - 139, 133-34, 147]. Moore testified that he hafRrel70 - 139, 133-34, 147
MaMatthMatthewdMatthews while in prison, which he interpreted to be Matthews try
whethewhether Moorevhether Moore wacooperating andakingvhether Moore wacooper:
he could @t killed. [R. 170 - 19-61, 16566, 169-3].

AnotheAnother conspirator, Rodney Cannon, madérather conspiratorRodne
Governmerbovernment based on a conspit@oyernment ksed on a conspiraty distribute «

150150 to 500 grams of crackocaine and,150 to 500 grams of crack cocaine ar

* Conduct resul Conduct resulti Conduct resulting in anhancement der &

Impedingmpeding the Administration of Justice) ordinarily indro@eding the Administrati
notnot accepted responsibility for his criminat accepted respsibility for his criminal caxduc

4.
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responsibilityesponsibility adresponsibility ad a minor rolen the offense, faed a minimmre
ofof 120 months but oeived a sentencé @8 months on the b& of a Governent
motiormotion under U.S.S.G. 85K1.1. rf#tion under 5.S.G. 85KIL. [R. 170motic
Governmertovernment hdifiled a Rule 35 seance reduction ationGovernment hdfiled a R
[R.[R. 170 - 216-17]. He testified that he knew [Rat170 - 216-17] He testified tht
obtained two kilograsiof cocaine frorhim inobtained two kilograsof cocaine fronhim in 1
HeHe acknowledged that he w#es acknowledgedat he was anmy He acknowledged the
together vhile awaiting the commenaaent of Mattrews trial. [R. 170 - 238-39.
RichardsoRichardson testified thRichardson testifetthat he knew Matthes as Say
hishis drugsis drugs from Moore andinwood Smith his drugs from Moore and Linwood Sm
toto conspiracy toedl crack and powdeocaingo conspiracy to sell crack and powder cocai
receivedeceived an eight-level redueteived an eighevel reduction in higceived an e
U.S.S.GU.S.S.G85K1.1 motion ifed by the Goverment and ull.S.SG. 85K1.1 moion fil
montimonth sent@onth sentence.njonth sentence|R. 171 - 6-10].He testified thahe sa
housé&ouse in Miami, and that bbre and Matthewsouse in Miamiand that Moore and Nthe
andand subsequentlyftaogether in and subsequently left together in a rental car in whicl
twotwo kilogramswo kilograms of appatero kilograms of apparent cocaine in the trunl
RichardsoRichardson was supposed to drive the car back to Jacksonville, he was cor

aboutbout being pulled over by law enforcement because of too manyabtadibeing pulle
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carcar, and cocaimar, and cocaineeing found, acknoedging the phenoemon of being st
lawlaw enforcerant fotaw enforcenent for driving while black. [R. 171 - 2325, 29]law enf
those with him flew back tdacksonville. [R. 17 - 25].

RichardsoRichardson aRichardson also reanteRichardson also reanted his exp
beingoeing wounded along thi his wife and daugét while out on bon8ieing wounded al
arrestarrest. [R. 17 - 26]. Althoughrrest. [R. 17 - 26]. Although More had testifiechat he
evereven after the showigs, [R. even after the shaags, [R. 170 - 12@ven after the
communicgecommunicate with Moore becammunicate with Moore because of tieeramu
acknowledgedcknowledged that the testifying conspirators wekaowledged that étestifyir
awaiting the Matthewsrial. [R. 171 - 29-30].

TheThe final testifying conspirator, Athony WellsT he final testifyng conspirator, Athor
toto Miami with Gannorto Miami with Gannon and said Miami with Cannon and said that he
Cannoi€annon gave theaney to Moore, rad that subsequentlize and Richardsdound
cocaineocaine in the trunkf the carcocaine in the trunkfdahe car, whtocaine in the trunl
returrreturn to Jacksonville by air. [R. 171 - 46-48, 52-57]. Wells previouslygilat to Ja
toto conspiracy toidtribute cocaineral crack cocairie conspiracy to distribute cocaine an
yealyear minimummandatory sentence, received a sentence of 72 monthar ahininum
Governmereovernment fed Government filed a U.S.S@overnment fed a U.S.S.

acknowledged thacknowledged thast the time of Mtthewsacknowledged thagt the time
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3535 sentence reducin motion, which remained peimg). 35 sentence reduction motion, wh
that Mooreobtainedcocaine fran Matthews, Bravn and Alsbn. [R. 171 43-44].

TheThe Governmat concluded its cas® presenting thestimony ofhe Government ¢
DadDadddadeDade police offiers who were invekd in arresting M#tews on Decebrer
19911991, over Matthewsenewed objection unde991, over Matthewsenewed objection L
73-8573-85, 88102].73-85, 88-102]. hie officers testiéd that they obseed a black ma remo
fromfrom the trunk ba car and nlang exchanges with loérstrom the trunk of a car and mi
testifiedestified that they found 250 grams of cocaesjfied that thejound 250 grams afoc
individualindividual bagges, as wandividual baggies, sawelindividual baggies, sawell as
$1,500.081,500.00 in the trunkf the car. [R171 - 81$1,500.00 in the tmk of the car
testifiedestified that Mattewstestified that Matiews, after beg arrested anestified that Ma

he was just avorker, andnot a lieuenant. [R. 17 - 102].

C. Standards of Review.

TrialTrial court deteninations of theadmissirial court detaninations of theadmi
reviewedeviewed for abuesof disceviewed for abuse of disaeviewed for abuesof discre
evidencevidence of unevidence of uncharged effidence of unchaegl offenses, theoart
relevantelevant to an issua the case o¢levant to an issue in the case otheletvant to ar

supportedupported bupported by proof aupported by proadnd has probative wad that is
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thethe danger of unfairnejudice.Se5ee, e.g., Bee, e.g., hlted States v. Mg, 138 F. 3d 92¢
(11" Cir. 1998). Abus Cir. 1998). Abus of discretioCir. 1998). Abuse of discreti
lincorrectncorrect legal standard, commits other error of law or ignoressumaiemcorrec
relevantelevant factsSeeSee, e.g., United States igi8a Internatioral, Inc.,244 F.3d244 F.3c
(11" Cir. 2001). A hightened abuse of distion sCir. 2001). A hightened abuse of disat
admissioadmission of Fe®.Evid. 404(kadmission of Fed.R.Evid. 4Qb) evidence .United S
354 (8" Cir. 2003).

WhetheWhether the district coufifhether the district court properly constriidaether
toto immedi&e sealing by theourt of wiretafgapes, is an issue t#w reviewedle
novo. See United States@jeda-Rios495 U.S. 257 (1990).

SufficieSufficiencysufficiency @ the evidence to supp a criminalconviction is revic
novo,viewing the eviderein the light mostiewing the eviderein the light modtavorable to tl

e.g., United Sttes v. Pendergrgf297 F.3d 1198, 1204, 1@ (11" Cir. 2002).
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SUMMARY OF THE ARGUMENT

TheThe judgmenand convictions Béne judgmenand convictions belowhlhe judgn
courtscourts improper submsion of evidence oburts improper submsion of evidence
committedommittedncommitted in 1991. Testimony kye police officers of Matthew4991
nono relevance other than to seek to establish bad pnop@tevance otheéhan to seek to ¢
was substantiallputweighed bwas substantially outweighed by the danger of unfair prejy
19919911991 conduct991 conduct was dissilar to the chargedffenses, includig with res
Issuassue of intenissue of intent, the evidence lacks=iie of intent, the evidence lacked prol
evidencevidence of intenthesvidence of intenthe conduct was e&ssivelgvidence of inte
ofof the evidence was to created the evidence was to create a tendehdhe evider
evidencevidence of the cinged offenses. dditionally, trevidence of the charged offens
likely to believdikely to believethe impeachetestifying drug dalers. Accordigly, theikely |
and convictions belowhould be reversed.

Evidence dEvidence or recded, wiretappedcetephone conversats should haevide
exclude@xcluded due to thedwernmens failure toexcluded due to thedwernment failt
immediatéyimmediatéy upon conclusion dhe interceptionsnmediately upon conclusion of
evidencevidence of the reason for the delay or why the @eidgnce of the eson for the del

beardears no burden of @of or persuasion on thissue. Accordingears no burden of pr
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erroneousrroneous adarroneous admsionerroneous adresion of the recordgs and purp
convictions below shodlbe reversed.

TheThe evidence is infficient to The evidence is insufficient to suskae eviden
intimidationintimidation. His lettenstimidation. His letters to two witnessesmidation. Hs |
sentencsentence reductionisut rather telltesentence reductionisut rather tellie truth to M
toto tell the truth and nab lie is noto tell the truith and rot to lie is notwitness intimidation. Acc
andand convictions on counts two and thaed convictions on count&o and three shoulcet
remandecemanded faresentencing beaae of these counts mreasing Matthewsentencing
guidelines.

TheThe district courtshourhe district courtshould The district courtshould
convergonversatiooonvessation in which two caspiraors discusseé an unelated consy
distributaistribute a diffeent drug thardistribute a differat drug than chargk aistribuf
conversatiorronversation. The evidence was icalversation. Theevidence was ie
conversatiooconversation was nminversation was noh furconversation was not in furth

charged. Accdingly, the jugment and conviain should be reversed
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ARGUMENT

l.
THTHETHE THEDISTRITHEDISTRICTTHEDISTRICT THEDISTRICTC
FEFED.R.EVID.FED.R.EVID. 40FED.R.EVID. 404(b)TESTIMONY RE
STREET-LEVELSTREET-LEVEL COCAINESTREET-LEVEL COCAINE T
RELATEDRELATED EVIDENCE FROM A RELATED EVIDENCE FRON
THE APPELLANT.
TTheThe judgmenbelow should be reveed because of tlegroneous admesion
ofof other crims evidence that other crimes evidence that pfether crimes evidence the
dissimiladissimilar to dissimilar to ad remotéissimilar to ad remote in tira from the
establiskestablish Matthews intent and was unfairly pestablish Matthews intent e
GovernmensGovernmens other evidencegstimonysovernmens other evidence, testimo
toto please the Gowaement to obtain dced sentences. céordingly, Mathews
judgment andanviction should be reveed.
ThisThis Court has formulated a 3-part test to déies Court has formated a 3-
extrinsi@xtrinsic evidence See United StateSee United StatesBreitweiser, F.3d
112810112810, *3, (11 Cir. Januargir. January 26, 2004)nited States v. Lamplg§8 F.3d 1

Cir.Cir. 1995);United States v. Mer, 959 F.2d 1535 (1"1Cir. 1992);HuddlesHuddleston k

UnitedUnited States}85 U.S. 681, 689088). To b&l85 U.S. 681, 689088). To be adissik
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relevantelevant to an issue other thalevant to an issugher than the defdants character
bebe established bgufficient proof topermibe established bgufficient proof topermit
committe@dommittedhem; and (3hte probative vallmmmittedhem; and (3)jte probative va
outweighedutweighed by itandue prejudice aoutweighed by itandue prejudice artheoutwe
ofof Fed.R.Evidf Fed.R.Evid403. See, e.g., Breitweisé2004 W.L2004 W.L. 112810 at *:
aandandHuddleston, supraAlthough Matthewsnot guilty plea pleed the elems of
intenintent at issuesee United States Xapata,139 F.3d 1355, 1358 (1 Cir. 1988), he
diddid not challenge thesue aflid not challengehe issue of intenSee United States @arde
1342 (11 Cir. 1990). RatheCir. 1990). Ratdr, hisCir. 1990). Rather, his defense to the
thethe convicted consgtors who testifie@ were simplyyingthe convicted consgtors who tes!
in cocaine deals arabnspiracy atla

Determini Determimg Determining whether the prejudice of Mattr
unfairlyunfairly outweghed its probative vak dependsfairly outweighed its probative value
thethe introduction of thtee introductiorof the extrinsic offese. See United Stat&ge United ¢
10611061 (11" Cir. 1987). Cir. 1987). ThiCir. 1987). ThisCourt has identifié several
strengtistrength of the govements case ostrength of the govements case on tisrength c
extrinsiextrinsic and charged offenses, the amounéxdfinsic and charged offenses, t

chachargehargedharged offensesnd whether it appeed at the comencemaet of trial t
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defendardefendant would coest thelefendant would caest the issue of tent. United States

1390 (11 Cir.), cert. denied457 U.S. 1124 (1982).

A. TheThe Extrinsic Evidence Is Substantially Different The Extrinsic Evidence I
Offenses.

First, in considmg the similaity of the extmsic and First, in considmmg the
shouldhould be noed thatrelevarcy is notdetermired by should be noted that eslancy i
priorprior bad act amatior bad act and theharged offenséut rather by theimilarity of state!
the perpetration othe two offensesUnited States v.d&chum582 F. 2d 898, 913
(5" Cir. 1978) (Cir. 1978) (en band). Only if the extinsic evidence isvery simila to tf
chargedharged offense aeBarged offensesao their overall purposesmay the extnsic evid
probativeprobative.United States v. €gadqg 56 F.2d 1357, 1366.{" Cir. 1995),cert.
denied, 516 U.S. 1049 (1996). IDorsey this Court affj this Court affimed the this Coul
admissioadmission acddmission of the appellastinvolvement in severatimission of the ap
becauskecause they shed a willingnedsecause they stiwved a willingness szificbheca

identical to the denses charged in ¢hindictment. 819 F.2d aD&0.

°> In Bonner v. City of Fchard, 661 F.2d 1661 F.2d 1206, 1207 661 F.2d 1206, 1207
thisthis ahis circuit adopted as precedent decisions of the former Fifth Circuit tlbrsde

prior to October 1, 198
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In 1991, In 1991, the Mianbade County Bug Task Force eested Ma
armedrmedarmed armed cocaine trafficking for dealing small-quantity, individual dos
parkegbarked on a streetn this case, theogernment aacsed Matthews of iehparked on &
joiningjoining a crimnal agreemmtjoining a crininal agreemt to distribut@ining a crininal a
thathat cocaine, that cocaine, anthat cocaine, andeading intimidatg letters to withess
conduconductonduct than@nduct than selling stalled dime-bags to users on the stk
case isnot cortrolled by Dorsey

InDorsey,the Government charged conspiracies to imghatGovernnma charged c
thethe ithe intent to distbute marijuana. 819 F.2d a080. Dorsey challenged tchall
admissioadmission admission of admission of aaoperating witness testimony bhis in\
importation sch@mes not chargeid the indictmety buimportation schees not chargeit the
the periothe period of tira charged in the indiment. Id. The courtThe court held that the
diddid not abuse its disdrendid not abuse its disdren in admitting lhe extrinsic eviderchec
offenses were siilar inoffenses were similar in nature . . . since both offeféasses were s
largdarge scale drugcéivity and both ocurred withitarge scale drugcéivity and both ocurre
Id. at 1061 citing United States v. TerebeckB2 F.2d 1345 (11Cir. 1982).

In the instant caswhile both thexrinsic evidencerad In the instant case, while
involvednvolved cocaine, thactgvolved cocaine, #hacts associatedttvthe 1991 convictiol

differendifferent statdifferent state of mind @ that associated thithe charged offees.Seé
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582582 F. 2d at 913 (citiman omitted).The activitym582 F. 2d at 913 (citimn omitted).The &
notnot suffimot sufficientlysimilar in kind. Street sale of meotics is not the saamthing @o
largdarge scale conspirgicSee Unite8ee United States Mejia-Uribe 75 F. 3d 395, 398 (8
1996)1996). Cocaine salis the only simtarity between the charged offise and996). Cocain
badad act evidence ththe governmenintroduced. The mlictment chaged a large
scalescale agreeant and ongoing, uiti-kilogram ogeration that Matthes allegedly
entere@ntered into with theooperating witnees. While the [EventhCircuit Circuit has upl
thethe ushe use of prior bad acts where the prior bad act exhibited the th@mese of
willingnessvillingness as theharged offensesee Dorsey819 F.2d at,1819 F.2d at 10681
badbad act dodsad act does not exhiltite same interts the charged @ffise, the 19%hd act c
thethe charged offeesare not simdr in kinthe charged offense areot similar in kind, #éhe
associated with th&991 conduct.See Mejia-Uribe75 F.3d at 398.

ThisThis case paralleUnited States v.ynn 856 F.2d 430 ¢ACir. Cir. 1988). IrCir. 198€
thethe defendant stood trthke defendant stooddl on charges of capiring tdhe defendant stc
toto dto distrito distribute marijuana and hashish, and importation and possession of ir
DuringDuring During the trial,the court admiéd evidence, pusint to Rule 404(b)of
defendansdefendants arrestdefendant arrest for possession of marijuana with intent t
occurreaccurred elevenears prior to theccurred elevenears prior to theal. 856 F.2d at

extrinsi@xtrinsic act evidece should have beercextrinsic act evidece should have beer
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notechoted that the state of nmd of someone whconsummahoted that the state of n
undercovenndercover agent dnone who participatl irundercover agent @none who pe
primarilyprimarily by the fact that both eaged in criminal enterpses involving dugs. Id.
atat 436 The caurt did not take te inferen@ the pior street crimeat 436. The court dic
lightly.lightly. lightly. The court stated thathe ordinary inference hdightly. The ourt state
thethe inferenceghethe Rhe Rule was desigddo avoid Id. (emphasis addgd Further, the
courcourt reasoned thahe probative valuefdhe evidence to anissue atourt reasone
characterharacter was@akened by thatt the extrinsicrame toolcharacter was@akened by
charged offenses andvolved differentparticipantsSee id.

TheThe same result obtains in this ca$e same result obtainstinis case. Sellingdime-
streetstreet, on one ocsinstreet, on one occasion simply is not sinsiliaget, on one ocs@n Sir
kkilogramskilograms ugilograms up the eastern coast of Florida a decade later. Accol

court abused its disetion in admittingevidence of Matthes 1991 conduct.

B.  TheThe ExThe ExtrinsThe Extrinsic Offense Evidence Lacked Probative Value in
Government s Other Evidence and the Theory of Defense.

The 1991 evidence lacked probative value because (1) the GoverThe 1991 evi

alreadwlready palready presdalready presded ample evidee of intent if theury beli

witnessewitnesses and (2) the defense wasaitaesses and (2) the defense was that Matt
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atat all, not that he was an ignorant participant in the al, not that he was aignoran
BeechunBeechum582 F.2d 738 (5th CiB82 F.2d 738 (5th €i 1978) is the toud$tone case ol
found that while
extrinsi@xtrinsic evextrinsic evidenceextrinsic evidencanay be usedo de
defendardeferdant posessedhe sanedefendant possessduttsame statd minc
committedommittedthecommittedthe extrinsic offase as he allegealygmmittec
wherwhen he comitted the charged f#gnse . . . its @bative
valuevalue mwalue must bealue must be detmined with egard to the exi
whichwhich the defendarg unlawful intent is sablished by
other evidence, stipulation, or inference.
IfIf thif the Govemmdf the Governmnt presented substeah evidence on thessue of inte
extrinsic evidene is of little or no vaue. See idat 914
TheThe use of the DehdantsThe use of the Dehdants The use of the Dehdants
meaningfuineaningful evidencmeaningful evidence. The Government catiedningful evic
toto the issue of the Defendamtllegetb the issue of the Bendants alleged conductnlowled
examinatioexamination of the cooperating witnesses the governmengxanesnation of
telephoneelephone call witiMatthews itelephone call with Matthews in conversation with «
thethe record a seseof letters wrigtn by Matthewshe record a series of letters written by M
thethe letters. [Rhe letters. [R78]. The Govenment had a sutantial case on thesue afhe let
thethe defense did not challenge that element, but tathdefense did not allenge that elee

thethe testimony that Matthewsngaged in the chaed conspiracy at all. the testim

Government wuld have succeedendovernment wuld have succeeden proving intenGov
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thethe testimonyof the cooperating imesses, rendery nehe testimonyof the cooperating
intenintent by the prior badcts.Se&ee United Stee United States wynn 856 F.2d 430.
1988)1988). The seven coepating government Wi088). The sevenooperating gove
stipulatiorstipulation to the letts stipulation to the letts, substantiallyeduced the probag va
street-level drug sale.

ThisThis case presenprecisely theame issue in thiregard atniteUnitedUnited Sta
Jackson339339 F.3d 34339 F.3d 349 (5Cir. 2003). Jadon was charged thiaiding and a
interstatenterstate transptation of stolen jeelry and consparcy to do sapterstate transporta
admissioadmission of evideadmission of evience of a @dmission of evidencef@ prior ¢
TheTheJacksorcourt applied theourt applied the staards otourt applied the standardsld
911911 (8" Cir. Cir. 1978)(en banc)andand focused on the prative value of the We 404(b
evidencevidence in comparisoto its undue prejude. Jackson339 F.3d339 F.3d at 356.]|
governmergovernment haggavernment hasstrong case on the imtassue, thgovernment |
andand consequentlyilvand consequently wilbe excluded more readily.ld., quotinggquotin
atat 914 .at 914. IndJacksona membeof the conspiragyabby Lawsn,a membeof the conspil
hadhad participated in the charged conspiracy. 38adrparticipated irhe charged conspi
thathat a juthat a jury wthat a jury would be hard-pressed to conclude that Jackson ¢
intointo an agreeant to ship stolen proggr ifinto an agreeant to ship stolen proper if it b

convictiorconviction could not hawenviction could nat have alded mué to a juy sconviction
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thethe jury more likely to credit Lasons assertion that Jackson was the fourth burglar
becauskecaug of Jackons prior criminal condud. This is exacly wbecause of Jacksc
forbids. Id.

TTheThe court also obsezd that Jackson did ndagn to have baean The court alsi
participantparticipant, but ratherclaimedarticipant, but ratherclaimed thatarticipant, but r
naturaature of the defse even further $sened the probativalue of the Rule 408§
evidencevidence irvidence in the casdd. The Fifth Circuit concluded that unfair prejudic
establishedstablished because of thedstablished because of the tendency ofetstablisl|
impropemproper basisld. The court also nodieghat when intent ig'he court also notdethat w
ofof the defendant commissio of a crime notharged in the indiatent goes wre to
thethe inadmissible purpose of proving that the defendant ihe inadmissible purpose
admissibladmissible purp@admissible purpose @roving intent. admissible purpose @rovi
F.2dF.2d 1057, 1060-612d 1057, 1060-61 (XCir. 1976). Theourt foundCir. 1976). Theour!
convictiorconviction wasonviction was a @nviction was a alse of discretion. Jackson,
becauskecause the casested otherwise orhé testimonyof the impeaadd testifying
participanparticipant in the offense, the cqoatticipant in the offense, the court concluded
conviction was noharmless, and reversed fusnviction. Id. at 358-59.

MatthewsViatthews did not cons¢ Matthews did not cons¢ theMatthews did not c

presenc@resence. Hermiply assded that the testifgg convicted gresence. Hemiply ass
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abouabout his very péicipatiorabout his very participation in the chargbedut his very p&acip:
ofof the trial it was clear Mof the trial it was clear MiMatthews was not corgéng the issuefar
attemptedttempted to peuadattempted to persuade the jury that he participated in the cc
state of mind.

TheThe district coufThe district courabused its discretidmy allowing thé&he district c«
Mr.Mr. Matthews prior bad acts wheMr. Matthews prior bad acts wheMMr. Matthews p
intenintent and the Govement had alady presentednaply other gidence which, if
believedelieved by thieelieved by thayry, would clarly establishritent. As a resylielieved b
waswvas not probative afny issue/as not probative @any issue not fufladdressed lyas not |
inin nothing other than um nothing other than unfain nothing other than uair prejudic

could could have convinceti¢ could have convincet¢ jury tocould have convioed the jun

F.3d at 359. Aawdingly, the ydgment below shud be reversed.

C. TheThe Defendant s 1991The Defendant s 1991 Conduct The Defendant s 1991 Co
the Charged Offenses.
TheThe courThe court should havarred the governent from presaingThe court sh
priorprior bprior bad acts begaior bad acts becaa®f the temporal remoteness bétl2-yec
BeechunBeechum582 F582 F. 2d at 915iting United States v. Carteb16 F.2d 431, 43435,

Cir.Cir. 1975).Cir. 1975). Théleventh Circuit &s judged probatiwalue by considerg theCi
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betweebetween the extrinsioffense and the chagd offense.See Beechun®8582 582 F.2
915915;see also Uniteske also United States v. Dors8%9 F.2d at 1061jnited States v.
F.2d~.2d 908, 911 (1ICir. Cir. 1985) cert. denied475 475 U.S. 1047 (1986Larterheld a te
yeawear gap singgear gap sincdefendansyear gap sincdefendans last liquor law infaction
relatiorrelation to prejuide that evidence dhem ougelation to prejudice that evidence
StateStates v. Polloglo26 F.2d 1044, 104826 F.2d 1044, 1@¥411 Cir. 1991), 926 F.2d 104
Martin,, 505 F.2d 91805 F.2d 918 (5Cir. 1974) (convitions for interfeing Cir. 1974) (conv
that were nine and ten yearisl avere too remote to be prative).

Additionally,Additionally, Carterlooked to the age @doked to the age of theoked to th
extrinsiextrinsic offense.Carter suggested that ytdushould be taken into esideration
wherwhen deciding whe#r tovhen deciding whetr to admit exinsic evidence agast avher
516616 F.2d at 43%16 F.2d at 435. The immaure judgemet [when the deferatht was 1316 |
oold]old] was cledy a factor in oncluding the earlreoffenses lackegrobativeld] was cle
regardingegarding the defergarding the defelants iregarding the deferaht s intent in co

was 20 years old when the gribad acts took ptze.
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D. TheThe 1991 Evidence Should Have Been Excluded Because ofThe 1991 E

Cumulative Reasons To Do So. and Fed.R.Evid. 403.

TheThe district court should have barred the 1991 evidEmeelistrict courshould have
valuevalue hadalue had been eliminated by: 1) the difference in the 1991 comdiuethad be
offenses; 2) the teporal remteness between tiarrenbffenses; 2) the teporal remteness
actsacts; 3) the strengbf theacts; 3) the strenlgbf the governms sacts; 3) the strengbf the
stepsteps taken by Minews irsteps taken by Mthews in not challeging thesteps taken by N\
atat the time of the 1991 conduct. As a result, the eviderthe time offte 1991 conduct. A
prejudicgrejudice the jury unfairly against him and render tingpjrejudice the jury unfairly &
testifying drug dalers.

FederadFederal Rule of Evidence 403 exists to provide a dhed&ral Rule of Edence 4
404(b¥04(b) evidence See, &ee, e.g., BreitwBee, e.qg., ®Bitweiser,  F.3d at 2004 W.
courtcourt must weigh the prolmaturt must weigh the probative valueoort must wegh the
Fed.R.Evidred.R.Evid. 403. Probity is determined with Fefd.R.Evid. 403. Probity
evidentiargvidentiary alternatives, in a cas@dentiary alternaties, in a caseSee United Sta
(1997)(1997). Unfair prejudigd997). Unfair prejudice(1997). Unfair pejudice is crate:
suggestuggest decision on an improper figggest decisiomn an improper basis.sugge:
Notes)Notes). In this case, the Gotes). In this e, the GoverneniNotes). In this e

MatthewsMatthews defense rendered the probative valueMdtthews defense renderdte
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best, leaving its soleffect as one ohfluencing the juryobest, leaving its soleffect as one
thethe impeachedomspirators becausé Matthewsthe impeached conspirators because of |

basis for decisionAccordingly,the judgment dew should be reveesl.
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1.
THETHEDISTRICT ERRED INFAILING TOTHEDISTRICT ERRED INFA
WIRETAPWIRETAP EVIDWIRETAP EVIDEWIRETAP EVIDENCE W
RECORDINGSRECORDINGS WERE NOT SEALED BYRECORDING
COURTCOURT IMCOURT IMMEDIATELY AFTER TF
CONCLUSION OF THE WIRETAP.

TTherheThe distrThe district courshould have suppresdée intercepted ine commuic
becauskecause theyave not sealed imediatelypecause theyave not sealed imediatelyupo
byby 18 U.S.C.82518(8)(a). Atrial, two oby 18 U.S.C.82518(8)(a). Attrial, two of
admittecadmitted in evidence. The district cadmitted in evidence. The district court issad
RecordingRecordings of Inteepted Wire ComunicationRecordings of Interepted Wire
ExhibitExhibit A]. According to that ordethe wire inteceptions ceased épril 10, 2001,
andand the sealirand the sealing orderas entered bhe district court opriland the seaing
Id. April 10, 2001 fellon a Tuesday anApril 12, 2001 April 10, 2001 fellon a Tues
weekenaveekend or holidafell orweekend or holiday fell on either dde or intervened letween t
presentegresented no evidence of any ma@sented no evidence of any reasonpi@ser
communicéionscommunicdions were not preseted to and seaéd by communictions \
immediatéy uponmmediatéy upon the expir@don of the authoriz period of intercepn,imm

suppression. Accdingly, the jugment should be versed.
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lInin denying Matthers motion to suppresthese wire int&epts, the ditt denying |
courtcourt, withoutourt, without citing any evidentiary or legal basis, mecelycludedourt,
inin the sealing wasnot unwarrantedbecause ofotheiin the sealing wasot unwarrantedbec
thethe packaging of th tapes. [R. 75]. the packaging of the tapeqdR. 75]. Howevethe p
evidence of the reasdor the delay or the excability of the delay.

TheThe plain lafhe plain languageTihe plain language of 18 U.S.C. 2518(8)(a]
communicionscommunictions be presented tde authorizing judgeand be sealedclt
authorizin@uthorizing judgauthorizing judgeimmediatéy upon the conclusion ofélperioc
Inin United States v.j@da-Rios$495 U.S. 257495 U.S. 257 (19D), the 495 U.S. 257 (1990), t
asas requiring ifmediate seaig of intercepted comunicatbnsas requiring immediate seaf
thethe Governmens argument théte Governmens argument thatroof of an absenadthe G
aa satisfactory explanain of a delay in sealingld. at 264-65. That 264-65. The Cotihelc
wheravhere sealing doe®t occur imradiately, thevhere sealing doe®t occur imradiately,
demonstratdemonstrate thectual reasatemonstrate the actual reason for the delay and to
Se&ee idat 265.See also Jon&ee also Jones v. United Sta@24 F.3d 1251, 125824 F.3d
TheThe defensehe defense beano burden dthe defense beano burden of estabisg an a
oror proving tampeng,or proving tampeng, and the defese also bears no burdef showing ¢

prejudice. Ojeda-Rios495 U.S. at 265lones244 F.2d at 1258.
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TheThe Government providdthe Governmat provided no evidentig explanationdrT!
presentingresenting the recdings to the court fosealingpresenting the recordings to the
possibl@ossible reason for the defmssible reason for the delay may have been the dis
itsits representationregarding a detéige s recollectionts representationregarding a dete
toto the court as evidente the court as evidence. [R. 71 -2]. Even assuming this was the
delay, and thalkelay, and thahe reason for theethy can be deeed sufficietlydelay, and the
inin the absence iwfthe absence of evidence, only the Eight and Ninth Circuits have indic
unavailability ofthe issuing judge ay constitute exxsable delay umavailability ofthe issuir
Rios. See United States Quintero,38 F. 3d 1317, 1330 '¢3Cir Cir. 1994)(citabns
omitted)omitted). The coudmitted). The court inQuinterospecificallyspecifically ejected t
Pedronj, 958 F.2d 262, 265 {Cir. 1992), that mavailability Cir. 1992), that mavailability
constitutesonstitutes excusalmenstitutes excusable delay because another distnstitutes
tapedapes.Quinterqg 38 F., 38 F. 3d at 13338 F. 3d at 1330. HE Second and Thir@ircu
unavailabilityunavailability ofthe issuing judge askasunavailability of the issuing judge
F.3dF.3d at 1330, citingJnF.3d at 1330, citing United Stated\3d at 1330, citingJnited S
1979)1979), 4979), andUnited States v. RodrigueZ86 F. 2d 472, 476 {2Cir. 1986). -
Eleventlicleventh Circuit h&not addressed theuss at lea&leventh Circuit has not addres:

UnitedUnited State&)nited States224224 F. 3d 1251, 1259 (1 Cir. 2000)(reranding for det
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whethewhether wiretp evidence necesyalio susvhether wiretp evidence necesyato sust
in sealing was excusable undgjeda-Rio}.

Even the Eighth andihth Circuit casestanding for the propason that the
unavailabilityunavailability othe issuingnavailability of the issuing judge constitutesvailak
thethe circumstacthe circumstandle circumstaces of this caseln United States v. &kwel
1994)1994), the period of delay was 4894), the perod of delay was sven dgs1994), the
holidaysholidays, and theealing date wastsi advance by thisholidays, and the sealing
Inin United States v. 8Guire 307 F. 3d 1192 {9Cir. 2002), no disict Cir. 2002), no dist
immediatéyimmediatéy available undethe highly unusdaircumstanesimmediatéy availa
bebeingoeing from anotér district becawesof the recusal dll judges in the digtt ofbeing fr
interception from the entire investigation and case.

TheThe dehy The delay in s&ing The delay in sding the fruits of tB wire interce
evidencesvidence. The proffer by the Goeerdence. The pffer by the Gvernmengyv
establislestablish a reasestablish a reasonrestablish a reason for the delay and an expl
TheThe defense bemnolrhe defense bemano burden of proof ®he defense bears no burde
toto show prejudiceesulting fromthto show prejudice resting from the delayto show p
courtscourts error in denying suppssion of the waourts error in denying suppressiol

should be reversed.
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1.
THETHE EVIDENCE IS INSUFFICIENT THE EVIDENCE IS INSUFFIC
CONVICTIONSCONVICTIONS ONCONVICTIONS ON CONVICTIONS
ININTIMIDATIONINTIMIDATION AND AINTIMIDAT
ENHANCEMENHANCEMENTENHANCEMENT FOR OBSTRUCT
JUSTICE.

TheThe evidencéhe evidence iEhe evidence is in§licient to support Mtthews convict
andand corruptly pesuadin@nd corruptly persuadg witnesses in viation of 18 U.S.C. 815A(l
stipulatedtipulated thadtipulated that he wte the letters assue to Farrell Atorstipulated that
HoweverHowever, the ligers themseks did not constitute imidation oHowever, the lgers t
of,of, or an atteptof, or an attept toof, or an attept to intimidate ocorruptly pesuade, Alstc
aaffeciaffect their tesmony otherthan by urging therto tell the truth, ather than taffect tl
abouaibout Matthews about Matthews in order to obtain senteaimeut Matthews in order t
notnot not to lie does nibconstitute intmidation or corrupt pergasion as a matter of law.
Accordingly,Accordingly, the judgment as tmunts twéccordingly,the judgmentsato count
should be reversed.

Inin considering this ise, the Court mst review tln considering this issue, tl
evidenceevidence. SSeeGovt. E Govt. Exh. H. 13, 14, 15, 16, 17. On their face

communicatecdommunicged to Alston and Moor® be truthful about Mthews, rathetan to
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abougaibout him in ordeto cabout him in ordeto obtainabout him in order to obtain re
indicindictedndictedindicted defendanbtcommunicee with potential Gvernment witass
wiwitnessewitnesses not to lie to the Government or the court in order to obtain se
reductions simply cannatonstitute intimidabn or corrupt persasion. See United

States v. Lowrey,35 F.3d 967, 958-59 (XCir. 1998).

AlstonAlston testified that a letter might have been making threating gestures,
andand Moore sand Moore said that Mhiews was tring to learn if he wacooperating anc
referenceeference teference to one pers@death implied that a snitch could be kitieférer
[R.[R. 169 - 131; R. 170169-73]. Thdetters, howeverspoke diR. 169 - 131; R. 1740169-7
hishis [Matthews] #orney despitéhe heat on thhis [Matthews] #orney despitéhe heat o
[sic][sic] like[sic] like that Ike they are ying to put it; the folkgsic] like that Ike they are ¥
somethingomething mayou know that mn didnt have anything siomething mayou know tr
likelike I mlike I m losing every one | love from niggers lying on theasked if you ardike | r
onon anyan anyone to get tiencut off you; and questionedDont you think thereson any
[sic][sic] brothers in there for nothing on the count of another brisilcgébrothersn there
them. [SeeR. 78; Govt. Exh. 13, 4, 15, 16, 1T.

TheThe letters urgedlston and Moore nothe letters urgedlston and Moore no
obtairobtain reduced sentences, but radbéain reduced semtees, but ratheotell the truth to

unlawfulunlawful, andinlawful, and whiais contained in the tieers isinlawful, and whiis cor
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thenthem byhem by Alson andhem by Alston and Moore. Accordingly, the judgras to
should be reversed.

Furthermordsurthermoreresentencing iguired ofrurthermorgresentencing iquit
levievelevel enhancement for obstruction of justice, and the district court miestekenhat
suclsuch enhancemein lightsuch enhancement in light of the insufficiency of the evidsn:

on counts two and threéccordingly the judgmenbelow should be reveed.
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V.
THETHETHEDISTRICTTHEDISTRICT THEDISTRICT COURTTHEDIS
TESTIMONYTESTIMONY ATESTIMONY AND WTESTIMONY AND !
TELEPHOTELEPHONETELEPHONE TELEPHONE CONVERSATION 1
APPAPPELLAPPELLANTAPPELLANT WAS NOT A PARTY AND WHI
RELATEDRELATED TO A DRUG CONSPIRACY IN WHICH
THE APPELLANT WAS NOT IMPLICATED.

TheThe judgmenbelow should@he judgment below should be reversed because the
amn interan intercepted tephone between &as Moore and FarlleAlston, in whiar
MatthewsViatthews did not participate and which reldttedthews did not pécipate and which
Alston and Moore. &deral Rule of Bdence 401 states:

RelevantRelevant evidenceRelevant evidencemeans evidencRelevant evid
toto make the exiesnce of any e that is ofo make the existence of any fact the
thethe determin@on of the action mre probable or less
probable than it would be without the evidence.

Mr.Mr. Matthews wa not dr. Matthews wa not a participaiMr. Matthews wa not a particip

power power pellets, power pellets, a slang term for MDMA power pellets,a slang termo
toto Fed.R.Evid401to Fed.R.Evid401. The conversan between Moorand Alston does
moramore or less prolable that Matthews paticipated ina consjracy more or less pbable that M

TheThe iThe inteffhe intercepted telephone conversation between Moore and Alstor

exchangexchange of dialogugertaining to ecstgills, als@xchange of dialogue pertainit
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conversatiooonversation betves two conversation betves two individualgonversation betv
toto ec$o ecshsy to ecstasy radr than cocainds irrelevant to theharges against Nt
conspiring to distributeocaine and so is adsaible. Fed.REvid. 402.

AnyAny aAny argu#®ny arguable relevancy of the intercepted telephone conver:
MoMooreMoore and Alston is sgiantially outweyhed by the dangesf unfair prejudiootr
confusiorronfusion of theonfusion of thessues, and misleadinigd jury.confusion of the isst
should be exclued, pursuant to Fed.R.k 403.

TheThe intercepted telephone conversation between Mberenterceptedktephone cor
atat best, negligibket best, negligible probativa best, negligiblerpbative value retang to
arguable probativealuearguable probativealue of the intempted telephone comgatiorarg
andand Alstomand Alston is substantially outweighed by the daageérAlston is substantig o
oofof the issuesf the issues, andigsteading the juryas to the relevanaéts at issue byir
MatthewdMatthews with a drg conspiracy iMatthews with a drug conspiracy in whidhtt
charged.

TheThe cd'he corversaton betwveen Moae and Akton ako consitutes hearay,The
definedlefined by FedR.Evid. 801, andtherefore, 3 also inadmisdefined by FedR.E
Fed.R.Evid. 8. Federal Rulefdevidence 801 defies hearsay as

aa statement other than one made by theadstEtement other than one ma

tetestifyingestifying at the trial or hearing offered in evidetestifying at the
prove the truth oftie matter asserted.
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TheThe interceptedetephone conversan The intercepted telephone conversationThet
statemergtatement witch was being offed tstatement witch was being offexd to prove the
Mr. Matthews was a willing participant in a conspiracy to distribute cocaine.

TheThe dr'he only aThe only argudly related exeption to the hearsayle, admis:
statementtatements ade by co-consm@tors, is inastatements made by co-conspirators
Evidence 801(d)(2[t) states in par

AA statement obne co-conspirates admissible agnst the
otheotherothers as@hers as adnsson of a party gponent in both civil and

criminakriminal case if made during the couifs made during the cours
furtherance of the common objective of the conspiracy

(Emphasi€Emphasis adEmphasis addEmphasis addgd However, Mdhews was not a p
whichwhich pertains to ecstasy, rather than coceihieh pertains to ecstasy, rather than coc
bebe drawn that statgents madby Moore and Al®nbe drawn that stateents madby Moore a
conversatiorronversation, and wolving ecstasywere made ding thconversation, anc
furtherance of a congpcy to distribute codae as charged againslatthews.

Any dialogue apptableAny dialogue apptable under theco-conspirator exaption Ar
rulerule must pertain to thecommon objectiverule must pertain to thecommon objective.
toto charges against Matthews, would be the conspiracy to disttibuiearges against &t
interceptedtercepted telepdne conversation beégn Moore andtercepted telephone conv
betweebetween the two between the two obetween the two dhem to distribug ecstas)

Mr.Mr. Matthews andheMir. Matthews and the &hr. Matthews andhe charges againkin
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conversation betweeonversation betvem Moore and Alstorsconversation betves Moore ¢
exception to the éarsay rule.

FinallyFinally,Finally, the G®vernment used lo¢r evidence in theofm of coopert
witnessewitnesses to attgmh to prove the eleemtwitnesses to attgoh to prove the ele
MatthewsMatthews Matthews.Se&ee Old Chief v. ited State19 U.S. 172, 182-83 (199
ifif alternative evidencewere ff alternative euxdence were found alternative exdence were fol
valuevalue but a lower aeger of unfair prpeidice, sound judial discretion wold discount
thethe value of the iterfirst offered ad exclude tthe value of the iteffirst offered ad exclude it
substantiallgubstantially out@ighesubstantially outweighedibstantially outeighedsubstanti
F.2dF.2d 513, 52.2d 513, 521 (ICir. 1990) (statig: if the governmet has a strong caxr
withoutwithout the extrinsioffense...the the prejudice tdhe defendant will dweigh the
marginamarginal valuef themarginal value of the extrinsiararginal valuef the extrinsic
districtdistrict court tangibly prejudicelilstrict court tangibly prejudiced Matthewdefense by ¢
conversatiooonversation betvem Alston and Monversation between Alston and Moow

reversed.
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CONCLUSION

ForFor the foregoing \sons, the judgemt and convictions balv should be
reversed.

Respectfully sbmitted,

Wm. J. Sheppard, Esquire

Florida Bar Na. 109154
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Florida Bar Na. 956041

Sheppard, White and Thomas, P.A.
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